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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
FRAY ¥. ZEMP and BILL ZEMP, : 
Plaintiffs and Respondents, : PETITION FOR REHEARING OF 
APPEAL JUDGEMENT 
-vs- • : 
VAN FRANK & ASSOCIATES, INC., : Case No. U4O89 
and ROGER M. VAN FRANK, 
Defendants and Appellants. 
^N /\ /\ /\ /V /\ /\ /\ /\ /\ i\ /V /\ 
STATEMENT OF THE KIND OF CASE 
The plaintiffs initiated these proceedings in the District Court 
seeking to rescind and nullify a contract entered into with the defendants 
wherein the defendants undertook to render architecural services and to 
provide plans and specifications for a duplex the plaintiffs contemplated 
building. Defendants have filed a Notice of lien pursuant to the provisions 
of Section 38-1-3 U.C.A.1953- In these proceedings the defendants Counterclaimed 
seeking to forclose that lien and seeking damages for the alleged libel. The 
defendants appealed to the Supreme Court from a Judgment in favor of the 
plaintiff. 
The defendants lien was for $616.33 and was filed on the 5> day 
•^aWiiWliHiil i liiii iiii nmnmam> amnmmmmw-i^niiimTimwnMmmm 
of October, 1973. (The defendants had previously on the 23 day of August, 
1973, filed the same lien for $1,312.07, more than twice as much.) 
The plaintiffs tendered by a Cashierfe Check three days earlier on 
the 2 day of October 1973, the sum of $626.^7. This Cashiers check was 
received and sent back by the defendant to the plaintiffs on the $ day of 
Oc bober, 1 973, and the same day the defendants filed their lien for payment 
mmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmm 
of $616.33, an amount $10.21; l ess than the $626.£7 tendered. 
• • • • i i i ^ 
At time of trial bhe defendants admitted that the most that they 
could have charged or even liened the plaintiffs property for was the sum 
of $l|7l|.30 if they were entitled to receive payment for the work done. This 
mmmmmmmmmmmmmmmmm^mmmmmmmmmmmmmmmmmmmmmm^ 
amount is $1^2.27 less than the $626.57 tendered cashierfe check vtd $"Jii2.03 
less than the*could possibly lien for if thej had done the work .£;. -.I'-iirr.ed 
they were entitled to ne p~ \d for, 
. • * ..:..-•-. -.
 v-;ess 0f a ny possible amount 
that the defendants could claim payment for. 
Tender was 'made by Cashier^ check and not as in the -r .'] {"'::? 3 . 0 
Sieverts vs White; 2 Utah 2d 3$1 , 273 P2 97k. 1 - -}:• ' . *. .-
by an insufficient fund personal check, •  
The trial Court found that the defendants were not entitled even 
^mmmmmmmmmmmmmmtmmmmmmmmmmmmmmmmmmmmmmmmm 
to the $Ij.7U.30 they tried to justify, and made a finding that the defendants 
C«iiMMBMMMMMWB^Ja^.i.l)UWlil'lllJ«ili)^iUi JWI IWJI jg i iua i lJ lWMMMaHWWiWMWI^^ 
were entitled to nothing, You, the Suoreme Court have not disturbed trie 
mmmmmmmmmmmmmmmmmmmmmmmm 
finding, and have confirmed bhe s. -
The cashier's check tendered on the 2 day of October, 1973, had 
no restrictions or conditions on the fact thereof or on the reverse side 
thereof, and was accompanied by a transmittal letter a copy of which is attached 
•aiiiiiwiiMiniiiifc 
hereto this brief wbd ch gave notice that tender was made for the Sole purpose 
of releasing the lien and request upon the defendants to immediately 
fcW-w* *>*fm**>aiJ^4*[&*}*& 
release the then "rip off" lien of $1,312.07. 
wmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmm 
Xn the ] et ber sent with the tender made, zhe plaintiffs informed 
the defendants that which they were paying " bop do] lai •" for\wa. -lauii^ fac-;: 
and bhat they intended to in the future make demand upon the defendants to 
furnish that which they were now being forced, because of the lien, to 
pay for. 
The defendants responded by sending back the Cashier check tendered 
in the sum of $626.£7 on the 5 day of October, 1973, and did the same day 
file another lien for $616.33; a lien that if they were entitled to be 
paid for by their own admission at time of trial could be at most the sum 
of $U7U.30, and which the trial court found could not be in any amount 
justified or charged to the plaintiffs because the services rendered were 
worthless. 
FACT SUMMARY 
August 23, 1973, defendants filed a "rip off" lien for $1,312.07. 
September 27, 1973, defendants by letter made demand for payment 
of $837-57. 
October 2, 1973, plaintiffs tendered by Cashier's check the sum 
^BHMHMHHNHMHHHMRHHIHHMMHHMr 
of $626.57. 
October 5, 1973, defendants refused the $626.£7 lien tender made 
by the plaintiffs, and did file the same day a additional lien changing the 
lien to the sum of $616.33 which was $10.21; less than the amount that the 
plaintiffs had 3 days earlier tendered. 
August 20 to 23, 197U, during trial the defendants stipulated and 
admitted that the $6l6.33 lien amount was not correct and that the most 
that they could justify if they were entitled to payment was the sum of 
mmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmamm wii \mmmmmmmmmm»mmMMMmmmmmmmmmmmmmmMmmmmMmmmm 
$U7U.3Q which was $838 37 less than the $1,312.07 they first liened for; 
the sum of $llj.2.03 less than the $616.33 they liened for the second time; 
and $152.27 less than the amount of $626.£7 tendered by the plaintiffs. 
August 23, 1973, the trial Court found that the defendants were 
not entitled to lien or be paid anything. Supporting and agreeing with 
mmmmmmmmmmmmmmmmmmmmmmammmmmmmmmmmmmmmmmm 
plaintiffs contentions and warning to the defendant that they had not earned 
,k^/- ^ „ , „ j ___j
 X 1 _ j _ _ * 4 - ™ „ 4. „ „ „ ™ „ ^ T I X ^ ^ T O T . ^ O - m o r ^ -P^v* 
release of the lien, that plaintiffs would demand that which they were paying 
"top dollar" for. You, the Supreme Court have fond the trial Courts judgment 
to be proper and correct, affirming the same. 
CASES CITED BY THE SUPREME COURT 
I. Sieverts v White, 2 Ut 2d 351; 273 P2 97k 
Tender was made by a personal check written on insufficient funds! 
and not as in this case where tender was made by a chashier!s check with 
•^MMMMMMHBMWMMMMMMMMNNIMIM 
no restrictions or conditions set forth on the face or back thereof whatsoever. 
II. Einerson v Central Lumber & Hardware Company, lU Ut 2d 278; 
382 P2 655. 
Tender was not sufficient to cover costs incurred and fees for 
cancellation. In this case valid tender was made of $626.57 three (3) 
days before the lien in the amount of $616.33 was filed. Filing of lien 
^wmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmm^ 
cost was $i{..00. The Release of lien cost was $2.00. Total costs were 
$6.00. 
The amount of $626.57 tendered was more than the ($10.00) Dollars 
greater than the $6l6.33 amount claimed by the defendants as owing in their 
'^mmmmmmmmmmmmmmm, i mm mm im •MHMBWWMWBmiamu^^ 
lien filed three (3) days after the valid tender was made, and was greater 
ijjpwi—iiiiillwiwwii—iw •milwi mm•wiiiwwiiiin« IHIIWIIIHIW• n*mnmnmmmmnwmwmwmm\\\ 'mmnmmxm^mmrwmwmwmmWRmmmmnfcm' ' 
thn the $lj..00 cost of filing the lien, and the $2.00 cost for releasing 
^••••••••PNHRMMHMMMMM^ 
the same. 
(Comment - For failure to pay attorney feefs in mortgage cases 
see Collar Harrison (187^) 30 Michigan 66, and Steigerwald v Philadelphia 
Brewing Co. (1902) 21 Pennsylvania Supreme Court 5^0, also See section 38-1-
18, U.C.A.1953, and cited cases of Shupe v Menlove, 18 Ut 2d 130, I4.I7 P2d 2I4.65 
Frehner v Morton 18 Ut 2d I4.22 ^  Ij.2U P2 IU4.6 concerning lien cases citing in 
said cases section 38-1-17 and section 38-1-18 U.C.A.1953.) The plaintiffs 
and nc^the defendants were awarded attorney fees in this case. 
III. Wagstaff v Remco, Inc., 5^0 P2 93 (Utah) 
In this recent case the Supreme Court set forth the following needs 
and requirements: 
1. The plaintiffs must establish that the defendants have filed a 
false or excessive claim of lien. 
In this case the defendants filed the following: 
a. August 23, 1973, filed lien for $1,312.07. 
b. October 2, 1973, plaintiffs tendered to the defendants 
by Cashier's.check $626,57-
c. October 5, 1973, defendants sent back to the plaintiffs 
the $626.^7 cashier's check with a demand upon the plaintiffs that the 
plaintiffs not complain about the plans prepared by the defendants for them 
and plaintiffs must accept them as satisfactory before they would accept 
the $626.57 cashiers check. The same day> the 5 day of October, 1973, the 
defendants filed a lien for $6l6.33. Ten ($10.00) Dollars less than the 
$626.57 tendered 3 days earlier by the plaintiffs. 
d. Prior to trial the plaintiffs at least 3 times in writing 
informed the defendants that they had over charged, all set forth in plaintiffs 
brief hereto before filed. 
e. August 20, to August 23, 197U, during trial defendants 
stipulated and admitted relunctly after extensive cross examination that the 
most defendants could possibly claim payment for if entitled to any payment 
whatsoever was the sum of $U7U-30. 
f. August 23, 197U, trial Court found the defendants were 1 
entitled to receive nothing. , 
2. That if money is owed, the plaintiffs have tendered the proper 
amount for the release thereof. 
a. August 23, 1973, defendants filed lien for $1,312.07 
at a cost of $3.00. 
b. October 2, 1913, plaintiffs tendered to defendant the sum 
of $626.^7. (Release of lien cost = $2.00). 
c. October 5, 1973^ defendants refused plaintiffs tender of 
$626.57j and the same day after refusal defendants filed a new lien for 
$616.33 after being warned by the plaintiffs that he was over charging, at 
a cost of $U.00. 
d. At time of trial defendant trying their best, could only 
justify a disputed lien claim of $U7U-30. 
e. The trial court found that defendants were entitled 
to claim nothing. 
Needless to say there was a proper amount tendered by the plaintiffs 
at least 3 days before the $616.33 lien was filed at a cost of $1|.00 and 
iwniiiiiiiwi 1 III ii mm 11 1 1 1 in inmiimiMWMiwiiiiniiiiDini iifiiiiiiwiiwwuiiiiwsnwinw ^iiil.HinMiMWiwwMWHWWWfc 
event this amount of $U.OO had not been expended by the defendants when 
the defendants tendered the amount of $626.57-
3. That the plaintiffs tender of $626.57 was rejected by the 
defendants, and defendants refused to release the lien. 
a. October 5> 1973^ defendants rejected the plaintiffs 
tender made and received days earlier because the $626.57 was not enough, 
yet admitted by filing a lien the same day for a lesser amount of $616.33 
that the amount of $626.57 was more than enough. In the same letter the 
defendants demanded that plaintiffs admit that defendants worthless plans 
were satisfactory, and that plaintiffs were not entitled to complain about 
wmmmmmmmmmmmm . • i. i u m w i n mini mm MI JIIJII m m i i m i WJJWIIJIIIHIIIIWIIIIII IIIII m m i inummiw mm unman IIMIIII inmliiitaniniuimni>» 
the value of said plans. 
b. Defendants refused to release the $1,312.07 lien or the 
$616.33 lien until after the trial court found that defendants were not 
entitled to a lien in any amount at all. 
!*• That the owner has suffered damages therefrom. 
a. Needless to say plaintiffs were damaged by having to 
purchase plans from another; from delays suffered; from having to purchase 
and leave as a continuing tender a cashier!s check for $626.5>7> and finally 
for costs of court and attorney fees expended to have the lien removed from 
plaintiffs record of title. 
COMMENTS ON THE FOREGOING CITED CASES 
I. Sieverts Case: 
a. plaintiffs tendered a cashierfs check not a personal 
insufficient check. 
II. Einerson Case: 
a. The plaintiffs tendered payment of $626.5> 7 and 3 days 
later the defendants filed a lien for a claim of $6l6.33* Admitting 
thereby that plaintiffs tender of $626.£7 made to and received by the 
defendants was more than sufficient. 
b. At time of trial the defendants tried to justify a claim 
of $[J.7U*30J admitting and stipulating that their claim for $1,312.07 and 
$616.33 was excessive. 
c. The Court found that not even the $L|.7U.30 which the defendants 
tried to justify was of merit. 
III. Wagstaff Case: 
a. In the Wagstaff case there was a bonafide dispute or 
uncertainty as to amotmt due and thus the Court was not compelled to find 
that the defendants had filed on excessive lien. 
There is no question that the defendant in this case at bar filed 
an excessive and unjust lien in the amount of $1,312.07. 
There is no question that defendants did know that it was 
excessive and the most that even the defendants could after being tendered 
the sum of $626.^7, try to claim was the sum of $6l6.£7> and at trial could 
only try to justify the sum of $U7U«30. The defendants admitted by 
filing the $616.33 lien claim that the most extreme amount that could be 
WmMmmwmHmmwmmmmmmmmmmmmmmmmmmmmmmwmmmmmmmm^^ 
disputed was the sum of $6l6.335 an amount $10 l e s s than the amount of 
mmmmmWmmmmmmmmWtmmmmWmmmmmmmmmmm^ 
$626.^7 that plaintiffs had tendered, 3 days earlier. 
mmmmmmmmmmmmum-*"mmm im mm J m i iwmmfc immimimmmHmmmmmmmmmmmmmmmmmmmmmmmmmmmmmmtmmmtm 
It is submitted each of the foregoing 3 cited cases are in favor 
of the plaintiffs and not cases in point against the plaintiffs. 
• ARGUMENT 
1. At the time the $626.^7 was tendered in payment of the lien, 
it was tendered solely for the purpose of releasing the lien, and it is 
submitted that the owner making the full amount of lien payment tender is 
not obligated to tender also acceptance of staisfaction in full for unsatisfactory 
Wm«illMHHIIIii»W§»OTM 
work or of an unjustified or over charged lien. 
mmmmmmmmmmmmmmmwmmmmmmmmmwmwmmmmmmmmmmmwm 
2. The owner should have a right and be entitled to protest and 
complain of work being wrongly charged for, and surely, after being 
charged "top dollar" and payment thereof, to have the right to have that 
which the "top dollar" was paid for, without it being called a condition. 
Especially when the complaint is found to be true and the protest justified 
by the trial court and affirmed by the Supreme Court. 
3. Under the ruling herein made by this Court, a property owner, 
who has an unjustified lien placed upon his property must make payment 
Mmmmmmmmmmemmemmmimmm 
thereof without Complaint and be fully satisfied with what he has received, 
jttWWiMin! ri i^i^Cim^iniiai^lllTB ) UWMWIIWM^ 
regardless of the justification of lien amount charged, or the adequacy of 
the work done; and then thereafter run the risk of being barred by "accord *' 
4MMMHMN«Hft 
and satisfaction" being assereted against the owner. (See attached letter 
of defendants dated October £, 1973, demanding admission by accepting tender 
that work was satisfactory and that the lien was justified.) 
paid to you what you say I owe you - Now that I have paid to you what you 
have charged me for, I want you to know I believe I have not received what 
I paid for, and in the future will make demand upon you to give me what I 
paid for, and in the future will make demand upon you to give to me that which 
I am entitled to receive. I have the right to ask the Court to tell me I 
am wrong, in the meantime you have the money you claim, I don?t have to, by 
making payment, agree that I am satisfied with your work." 
U. a. The lien amount was tendered October 2, 1973 for $626.$1. 
b. The lien was filed October 5, 1973, for $616.33. 
c. The owner upon payment of the lien amount as an American 
Citizen should be entitled to ask the Courts to afterwards pass on the 
merits of the lien, or to make the lien holder perform that which he was paid 
for without the same being called a condition of payment. In this case, the 
Cashier's check had no conditions prior to payment thereof on the factf- of it, 
or the back of it, and the owner should have the right, if justified, to tell 
the lien holder that he feels unsatisfied without it being called a condition 
precedent that will excuse the paid up lien holder from the consequences of -
Section 38—1—22+ U.C.A.19fj>3. The tender was not made on the basis that you 
must do something before cashing the check, only that plaintiff is not 
P W i i ' 1 i» M i n i i i m ' ' - > • • " • •••'"!• • ' • w r m i i ilium i in wmmmmmmmmmmmmmm 
satisfied with the work, and wants what they paid for. 
I can not believe that one of you Justices, if you had contracted 
for plans for the building of a mansion, had been charged "top dollar" for 
said mansion plans and received some worthless plans, would have paid in 
full (as in this case) without complaining to the Hen holder that upon 
payment that you might in the future make him give to you your mansion plans 
that you are now paying for because he has liened your property. 
It is submitted that to torture "the right that the owner may have 
to demand, and have, that which he is paying "top dollar" for, into a 
conditional tender when the courts find that he received nothing whatsoever 
for even one dollar is not right, is not a conditional tender, and is not 
good or just law. 
In closing it takes guts for me to tell you that you are wrong 
or admit that I failed in not preparing in my past brief submitted to you 
or explaining clearly to you in my past appearance, what I feel should no£/~" 
be reconsidered by you, and ask for a rehearing at this time for my client* 
Respectfully submitted, this/^ day of March, 1976. 
Attorney for Plaintiffs and Respondents 
Delivered a copy of the foregoing Petition to Victor A. Spencer, 
Attorney for Defendants and Appellants, Suite ll;, Intrade Building, 1399 South 
700 East, Salt Lake City, Utah 8U105, this/^day of March, 1976. 
GEORGE H. SEARLE 
Attorney At Law 
2805 South State Street 
SALT LAKE CITY, UTAH 84115 
October 2 , 1973 
Mr. Vic tor A, Spencer 
At torney a t Law 
S u i t e Mi I n t r a d e Bui ld ing 
1399 South Seventh East 
Salt . Lnko C i t y , Utah 81|101 
Dear V i c t o r : 
Enclosed is Tracy Collin's Cashierfs Check No. 8£272, made out in the sum 
of $626.57, payable to yourself and Van Frank & Associates. This payment 
i* mad* unrt^ Tirnt.pflt and fiolfllv for the purpose of vour rfllgqs^g tn9 
^HRnnrgggaJ^^ by my client, Fray Zemp, and 
her father, Jacob Ifelstra. 
As I indicated to you before, the plans and specifications were not as 
worded and authorized by my client. At no time did Mrs. Zernp authorizo 
the building of stairs going up in the front of the building, as Van Frank 
& Associates have provided in the plans and specifications. The contract 
for permit drawings was signed by my client before any plans were made or 
.'.-.drawn and it appears that the owner, under such circumstances, is stuck 
for the drawings regardless of how piss-poor they may appear or end up 
being. Besides having a blanket check for the initial amount of 1£# per 
square foot, the architect under the supposed agreement is given a further 
blank check to charge for time taken by the owner to correct and direct the 
architect to accomplish that which he should do in the first place, and it 
appears under such circumstances, that the more stupid the architect is, 
the more he is entitled to charge therefor because he can charge time on 
correcting his own stupid mistakes. 
In any case, the sum of $626*57 is enclosed in payment for the so-called 
building drawings, which are wholely unsatisfactory, and in the future when 
my client applies for a building permit, I will make demand upon Van Frank 
•& Associates to comply with furnishing the plans that were ordered and not 
tho misfit plans that I have had the opportunity to see, and which have been 
returned to you as being entirely unsatisfactory. Please make arrangements 
to immediately release this lien that has been placed upon ""t'lie Ralstra 
property, and if such is not summarily done, 1 will assume oiia't"'it wxii'Tjo 
_ neon^ ,sa:t,rv to. .-Litigate this matter concerning the same. 
Hppo things are well with you. Best regards. 
Sip'eerely yours, 
f/"*George Jn. Searle 
CiIIS::.;dg 
Phone 465-8656 
Enc: chock 
E X H I B I T F i° 
SpcncEB. HimEnsBCttGER. UICTZEL. Df lHcy & BISHOP 
MTORNE1Y5 AND COUNSELORS AT LAW 
VK TOR A. SPENCER 
R. J. RIMENSBERGER 
F. T. WETZEL 
W. O. PARLEY 
Lt:r. B I S H O P 
Mi-- Cioorgo fl. Sea r l e 
Altorney at Law 
280S South State S t ree t 
South Salt Lake , Utah 
Re: van F r a n k & A s s o c i a t e s 
Deai* Mr . Sear le : . vs Bi l l & F r a y Z e m p 
Yesterday I rece ived your v i t r io l ic and defamatory l e t t e r , in r e f e r ence 
to my client, and the check enclosed. My client has ins t ructed me to 
re jec t this conditional t ender and r e t u r n the check, for the following 
r ea sons : 
(1) The (under contains improper and unacceptable condit ions. Although 
Ihe first paragraph of your l e t t e r s t a tes that it is made solely for- Hir 
purpose ui* r e l eas ing the l ien, the third paragraph s t a t e s thai: it is m pay-
m c n u o r the drawings , which a r e whololy luisatisfactoi.' 
and that you will subsequently make demand !!to comply with furnishing the 
plans that were o rde red and not the misfit plans11 . This offer of payment 
thus contemplates a demand to redo the ent i re set of l fwholely unsa t i s fac -
tory11 d rawings . My client denies they a r e unsat isfactory and we will not 
accept the tender on that condition, We specify that a tender he n*•><!,• 
without such condition. 
(2) The tender does not include the costs incur red by my client and ihe 
fees for cancellat ion. Those costs include at torney ! s fees as provided in 
the Contract , for my.seFy^^ have been 
informed. The amount my client r e q u i r e s at th is t ime i s stated U\ my 
September 27th l e t t e r to you: $837. 57. 
I am returning to you herewith the T r a c y Collins Bank c a s h i e r ' s check, in 
the amount of $626. 57. Also enclosed i s a copy of the Amended Notice of 
Lien that we a r e filing with the Salt Lake County R e c o r d e r , to c o r r e c t 
inadvertent e r r o r s in the or ig inal . 
The pr in t s of the drawings that M r s . Z e m p left he re a month ago may be 
E X H I B I T D 
S U I T E I ** I M T > •? «\ . > \' b l u i l ' I N v " 
( 3 9 9 S O U T H ^" LAL>r 
SALT LAKE CITU. UTAH 84105 
TELETHON?" iH'.'fti.'i'r 
October 5, lUT.i 
Mr. George H. Sear le 
October 5, 1973 
P;u>e 2 
obtained, at any convenient t ime . 
Very truly y o u r s , 
Victor A. Spencer 
VAS/cw 
Knc: check 
lien notice 
(Vr l , rth rcpt 
cc: van I ^  rank & Assoc ia tes 
f Failure to pay attorney** fee. 
Where the mortgagor has agreed to 
pay attorneys' fees in case-there 
should be a foreclosure of' tfc'e mort-
gage, the mortgagee cannot refuse to 
discharge the mortgage because of the 
nonpayment of attorneys' fees which 
were due as the result of an irregular 
foreclosure proceeding, which" was 
7 subsequently discontinued. Collar v. 
Harrison (1874) SO Mich.- 66. 
>': Likewise, the nonpayment' by the 
mortgagor of attorneys' fees incurred 
by the mortgagee as the result of a 
premature - execution on the bond se-
cured by a mortgage will not be a 
valid defense to the mortgagee'in an 
action by the mortgagor to collect the . 
penalty for nonsatisfaction of the 
mortgage on the record. Steigerwald 
v. Philadelphia Brewing Co. (1902) 
21 Pa. Super. Ct. 540. 
"85 
BANK AND TRUST 
NON-NEGOTIABLE PURCHASERS RECEIPT 31-61 1240 
AMERICAN OFFICE 
SALT IAKE CITY, UTAH 
P U R C H A S E R 71-21-507-8 t f 
CASHIER'S CHECK 
MfeMttitttt erif %* 
AY. 
>* & j . f i rrr Am'*, 
N2 85272 
DOLLARS 
r 
> 
E .. 
IDER 
••••van Frank fc Associates**** 
**fc Victor A. Spencer5** 
- «. - DATE 
| 10*2-73 
PAY THIS AMOUNT 
$•626.57* J 
J 
^•MWiwrwMrtnaiiituWitfMiii 
T H I S I S A M E M O R A N D U M O N L Y 
NOT NEGQ^AfifLE 
Cfd^H^(Zt/jJ^<^^ 
. . - , * > -.. - , . v ^ . . - . - . . ^ - i .^••- ,j ..rr||. |>f -| -| -i-urirniiiT'u'f n ninii i i i l f i i l r i " 
I 
SPMC«, fcimtnsft«G«, IUETZCU DflRL€y & BISHOP 
ATTORNEYS AND COUNSELORS AT LAW 
V I C T O R A. S P E N C E R 
R. J . R I M E N S B E R G E R 
R T. W E T Z E L 
W. O. D A R L E Y 
L E E B I S H O P 
S U I T E \4- I N T R A D E B U I L D I N G 
1 3 9 9 S O U T H 7T.H E A S T 
SALT LflK€ C1TU, UTAH 84105 
TELEPHONE 4.87-7S34-
F a r c h 18, 1974 
I N G 
n 
u 
Mr# Stephen C. Love 
Loan Officer 
Western Savings and Loan Co. 
41 East F i r s t South 
Salt Lake City, Utah 84111 
Dear ?^r. Love: 
Re: Fray & Bill Zemp vs 
van Frank & Associates 
n 
n* 
I have your March 15, 1974 letter la the above^referenced matter* 
Your letter refers to two liens, but the reeitala in both the original notice 
and the amended notice leave no question that there is only one Ilea* The 
original Notice of Lien claix-ped an excessive amount, erroneously, aad 
the Amended Notice of Lien corrects that e r r o r . 
&,-fy client will satisfy this lien when $816. 33 and interest , costs and 
attorney fs fees a r e paid, unconditionally, a s provided by statute. 3oth 
the original a ad the amended notices will then be satisfied of record* The 
principal amount thereof is $616.33, aot $1,312.0?, as the amended notice 
tn&kes clear* 
a r e you av/are that this matter and related things a r e the subject of a 
pending lawsuit between these parties in Third District Court, Civil Mo. 
215827? The actioa involves substantial claim3 and counterclaims for 
additional damages. 
Very truly yours , 
VAS/cw 
<lt.«r<~». ----- —\V. m-** 
Victor A. Soeucer 
cc: van Frank L Associates, Lie. 
Title Insurance Agency, attn Reese S. iioweil 
' George i-i. Searle, Esq. 
IN THiU SU±-\tUL,JVUi, U U U K 1 UJ? iriJL D I A I L KJX u i A n 
. . . - - i 
' • ' • ' ' ' - ' ; .;- •' J ' - ' • . " . " , 
- - 0 0 O 0 0 
F r a y Wo Zemp and Bil l Zemp, No. 14089 
Plaintiffs and Respondents , 
F I L E D 
v, March 3, 1976 
van F r a n k & A s s o c i a t e s , I n c . , 
and Roger M. van F rank , 
Defendants and Appel lants . Allan E0 Mecham, C l e r k 
TUCKETT, Jus t i ce : 
The plaintiffs initiated these proceedings in the d i s t r i c t court s e e k -
ing to r e sc ind and nullify a contrac t entered into with the defendants w h e r e i n 
the defendants undertook to r ende r a r ch i t ec tu ra l s e r v i c e s and to provide 
plans and specif icat ions for a duplex the plaintiffs contemplated building. 
Defendants have filed a notice of l ien pursuant to the provis ions of Section 
3 8 - 1 - 3 , U . C A o 1953. In these proceedings the defendants counter c la imed 
seeking to forec lose that l ien and seeking damages for alleged l ibe l . This 
appeal is f rom a judgment in favor of plaintiffs. 
P r i 6 r to filing the i r complaint the plaintiffs had tendered to counsel 
for the defendants the sum of $626.57 and demanded that the l ien be r e l e a s e d . 
In connection with the demand and tender the plaintiffs re turned what they 
desc r ibed as "misfit11 plans and demanded that the defendants furnish s a t i s -
factory plans p r io r to the plaintiffs making application for a building p e r m i t . 
The plaintiffs seek to r ecove r the penalty provided for by Section 38 -1 -24 , 
U. C. A. 1953, for fa i lure of the defendants to r e l e a s e their c la im of l ien 
within ten days after r eques t and tender t>f the amount due. That sect ion p r o -
vides that a l ienor shal l forfeit and pay to the pe rson making the r eques t the 
penalty above mentioned* While the amount tendered by the plaintiffs was in 
exces s of that tfKttnaiidy found due to the defendants, it is noted that the t ende r 
was not unconditional and.that the plaintiffs expected fur ther pe r fo rmance by 
the defendantSo 1 At the t ime the plaintiffs requested r e l e a s e of the l ien t he re 
was a dispute as to the amount due. P r i o r decis ions of this court have laid 
down the ru le that as a condition precedent to one 's ent i t lement of the penalty 
he is obliged to mee t the conditions of the statute with pa r t i cu l a r i t y . ^ This 
cour t has a lso held that a t ender , to be good, must be free f rom conditions 
t e n d e r e r has no r ight to ins is t upon. The facts in this case indicate t h e r e w a s 
a genuine dispute as to the amount of the obligation due as wel l as whether the 
f i tness of the plans and specification supplied by the defendants w e r e adequate 
for the purpose intended. We a r e of the opinion that the port ion of the judg-
ment which awards the plaintiffs the s tatutory penalty should be and the s a m e 
is o r d e r e d de le ted . Other port ions of the judgment appealed f rom appear, to 
be p roper and c o r r e c t and the same a r e affirmed. 
This m a t t e r is remanded to the cour t below with d i rec t ions to modify 
i ts judgment as above indicated. No costs awarded. 
F . Henri Henriod, Chief Jus t i ce A. H. El le t t , Jus t i ce 
Jo Allan Crocket t , Jus t i ce Richard J . Maughan, J u s t i c e 
^ * 
1. S ieve r t s v. White, 2 Utah 2d 351, 273 P . 2d 974. ' " " 
2 . E i n e r s o n v. Cent ra l Lumber & Hardware Co . , 14 Utah 2d 278; 382 P . 2d 
655; Wagstaff v„ Remco, I n c . , 540 P . 2d 931 (Utah). 
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